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THE CERCLA SETTLEMENT 

STANDARD OF REVIEW    

Joint & Several Liability Concerns Drive the Analysis  

 



Typical Complete CERCLA Settlement 

• Some level of certainty as to  

– total removal and/or remediation costs  

– the settling party’s “share”  

• Government provides Covenant Not to Sue 

• Contribution Protection 

– from the claims of all non-settling PRPs 

• Dollar-for-Dollar/Pro Tanto Credit 

– Settlement Activates a statutorily-defined credit 
mechanism reducing non-settling parties’ liability 
by the dollar amount of the settlement 



Joint & Several Liability Issues 

• CERCLA (and New Jersey Spill Act) provide pro 
tanto credit mechanism (rather than pro rata)   

• Non-settling parties bear the risk that the 
Government is settling for too little  

• Thus, the non-settling parties could face a 
disproportionate share of costs later 

• Government’s settlement value is evaluated via 
rational basis/arbitrary & capricious standard 

• Places a quantification & allocation burden 
onto the Government that is otherwise absent 



NRD Settlements 

• Courts have consistently applied the same standard 
of review to NRD settlements as other CERCLA 
remediation settlements.   

• Courts tend to treat NRD settlements with more 
deference and only reject complete NRD settlements 
(and full contribution protection) where the Court is 
not provided with a mathematical basis to estimate 
injury and allocation   

• How much NRD Assessment, Quantification and 
Allocation is necessary to get to a defensible NRD 
Settlement?   

 



Complex Systems and NRD Assessments 

• One PRP or Pristine Environment is rare 

• Complex Sites like the Passaic River  

– Hundreds of COPCs 

– Hundreds (or Thousands) of PRPs  

– Hundreds of Years of Discharges  

– Physical Impacts and Societal Development  

– Baseline Determination stacked over Centuries  

– Injury Evaluation & Damages Quantification  

•  “Some difficulties” with calculating both the 
denominator and numerator  



Pro Tanto Credit Gives Third-Parties 

Standing  • The reason non-settling parties have the right to 
challenge is precisely because they may have joint & 
several liability for damages in excess of the 
settlement.   See, e.g.,    

– U.S. v. Aerojet Gen. Corp., 606 F.3d 1142, 1152 (9th Cir. 2010)  

– In Matter of Bell Petroleum Servs., Inc., 3 F.3d 889, 908 
(5th Cir. 1993) (where there is a basis for divisibility of 
harm and, thus no joint and several liability, § 113(f)(2) 
(establishing the dollar-for-dollar settlement credit 
scheme for joint & several liability) was  inapplicable). 

• So … change the scope of Contribution Protection 



THE PASSAIC RIVER LITIGATION   

New Jersey Department of Environmental Protection, et al. v. 
Occidental Chemical Corporation, et al. 

 











DIVISIBILITY IN A RIVER CASE: AS 

LIKELY AS TIME TRAVEL?   

“If we can clean up our world, I'll bet you we can achieve 
warp drive.”  William Shatner  



THE EFFORTS TO STRAND THE 

LIABILITIES 

“WHEREAS, the potential threat [of the dioxins] is of such 
magnitude that the coordinated efforts of local, regional and 
State agencies must be taken immediately to insure the 
protection of the public health and welfare….  I, Thomas H. Kean, 
Governor of the State of New Jersey … do hereby declare a state 
of emergency.”    Executive Order 40, June 1, 1983. 

 



The Defendants See the Problem…. 

• Internal documents reveal that the defendants understood 
the size and scope of the problem  

• Estimated billions for the remediation of river 

• Decided in the 1980’s to  

– “Own the Science” of dioxins 

– Co-opt the EPA process  

– Deploy “Smoke Screen” of pointing at third-parties  

• July 19, 1983 – create new parent company 

• 1984-87 – Corporate restructurings to isolate liabilities  

• 1992 – Lose insurance coverage case (1993 Supreme Court)  

• 1995-98  – Move key oil & gas assets overseas  

 



Plaintiffs’ Second Amended Complaint 
Alleged History of Lister Site Ownership & Corporate Structure:  1940 - 1983 
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Production Era 

Discharges 

June 1, 1983: Executive Order 40 



Plaintiffs’ Second Amended Complaint 
Alleged History of Lister Site Ownership & Corporate Structure: 1983 – 1987 
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Parent-Subsidiary 

Name Change 

Transfer of Ownership 

Transfer of Consideration 

Indemnity Obligations 



Plaintiffs’ Second Amended Complaint 
Alleged History of Lister Site Ownership & Corporate Structure: 1987 – 1998 
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Contractual Assumption of 

Environmental Liabilities 

Contribution Agreement &  

Other Funding 

Parent-Subsidiary 

Name Change 

Transfer of Ownership 

Transfer of Consideration 

Chemical Land 

Holdings, Inc. 



Plaintiffs’ Second Amended Complaint 
Alleged History of Lister Site Ownership & Corporate Structure: 1998 – Current 
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Contractual Assumption of 

Environmental Liabilities 

Contribution Agreement & Other 

Funding 

Parent-Subsidiary 

Name Change 

Transfer of Ownership 

Transfer of Consideration 



THE STATE DECIDES TO ACT    

Focusing on the Risk  

 





State’s 2005 Directive & Litigation  

• Source Control Dredge Plan & Directive  

• NJDEP filed Litigation against Diamond Entities 
and Parent Companies seeking: 

– Past Costs  

– Declaratory Relief for Future State Costs 

– Economic Damages 

– Disgorgement and Punitive Damages 

– NRD Assessment Costs 

– Fraudulent Transfers & Alter Ego Findings 

– Attorneys Fees and Litigation Costs  

 

 

 

 



Key Litigation Battles & Milestones  

• Removal based upon Federal Preemption 

• Federal Court Motions to Dismiss the State’s Claims   

• Motions to Dismiss for Lack of Personal Jurisdiction 

• State Court Motions to Dismiss the State’s Claims  

• Joinder of 300 Third-Parties  

– State’s Claims against Third-Parties Reserved 

– State’s Claims for Natural Resource Damages Reserved 

• Attempts to kill the State’s litigation 

– Political Pressures & Tactics  

– Third-Party Practice  

• Argentina’s Repatriation of YPF & the Foreign Sovereign 
Immunities Act Issues  



Defendants Poured Resources & Lawyers  

Into the Litigation 

First-Tier Defendants  

• Andrews & Kurth 

• Vinson & Elkins 

• Drinker Biddle & Reath 

 

• Archer & Greiner 

• Gable Gotwals 

• Munger, Tolles & Olson  

Foreign Parent Companies  

• Bracewell & Guiliani 

• Greenbaum, Rowe, Smith 
& Davis 

• DLA Piper  

• Kirkland & Ellis 

• Weil Gotshal & Manges 

• Chadbourne & Parke 

 



The State’s Approach  

• Discovery & Privilege Battles 

– 35,000 Page Privilege Log 

– Experts & Publications to “Own the Science”   

– “Common Interests” of the Foreign Defendants  

• Dismiss the Counterclaims against the State 

• Summary Judgment Against OCC 

• Summary Judgment Against Tierra 

• Summary Judgment Against Maxus  

• Neutralize the Third-Parties: Contribution Protection 

• Amazing Expert Team  

• Creative Damages Models    

 



SETTLEMENT OF THE PASSAIC 

RIVER LITIGATION   



THE THIRD-PARTY SETTLEMENT   

NRD Credit Mechanisms and other methods to Encourage 
Early Restoration   

 



The Passaic Third-Party Issues 

• NRD and Third-Party Claims were reserved 

• Limited scope of information on Third-Parties 

• NRD for the Passaic and NBC not yet assessed 

– No “Denominator”  

• No Allocation for remediation, much less NRD  

– No “Numerator”  

• FFS not yet issued:  LONG time horizon 

• Per capita settlements with 265 Third-Parties 
Defendants ($195,000/$95,000) 

 

   

 

 

 



Partial Settlement Credit 

• Aprx. $7 Million applied to NRD 

• Covenant Not to Sue for NRD with reopener:   

– A formal NRD Assessment has been completed 
under applicable law or regulations, 

– A trustee determination of Settling Third-Party 
Defendants’ liability for Natural Resource 
Damages; and 

–  The collective liability established of all Settling 
Third-Party Defendants for Natural Resource 
Damages exceeds $7 Million (twenty percent 
(20%) of the Settlement Funds). 



Limited Scope of Contribution 

Protection  

• “Matters Addressed” for the purpose of providing 
protection to the Settling Third-Party Defendants 
from contribution claims for Natural Resources 
Damages sought under applicable state and federal 
law is up to the amounts collectively paid  

• 20% of Settlement Value (Aprx. $7 Million)  

•  Avoids pro tanto problem of giving non-settling 
defendants standing to challenge 

• Encouraged Maxus/Repsol/YPF $130 Million 
Settlement and another $10 Million in Restoration  
Funds 

 

 

 



WHY SETTLE FOR CREDITS AND 

ESCALATORS?  

An Opportunity for Economic Revival & Environmental 
Restoration  

 



Public Benefits of Early 

Restoration • Early Ecological Restoration 

– Cuts the Injury Chain 

– Ecological Restoration and Services Recovery  

– Restoring the Resource IS the priority 

•  Investment in Human Use Projects 

– Direct and Indirect Economic Activity  

– Multipliers in the Economy 

– Induced Economic Activity and Regional 
Economic Revitalization   

• Interest & Discount Rates 

 



Advantages to Responsible 

Parties   • Early resolution cuts off service losses and the 
compounding rate of growth (mitigates damages).    

• Moreover, early restoration projects have more 
value to PRPs because of the time value of money:   

– create additional rates of return either in terms of DSAYs 
for ecological projects ;or  

– in terms of direct and indirect economic activity and 
induced effects in the economy.  

• Avoids huge transactional costs  

• Allows for partial (or total) resolution with imperfect 
information and a compounding ROR   

 

 



The Dominoes Fall…    

• Settlement with 300 Third-Party Defendants (‘13) 

• Settlement with Repsol/YPF/Maxus Parties (‘13) 

– $130 Million from Repsol and YPF for all past costs 

– $10 Million in NRD down payment/restoration  

– High/Low concept, the indemnities, and intentional conduct  

• OCC Loses Challenges to Settlements at both the Trial Court & 
Appellate Divisions (facing November 2014 Trial Date)  

• Settlement with OCC (‘14)  

– $190 Million in Damages  

– $50 Million in NRD Restoration Projects 

– Up to $400 Million in protection against State FFS Costs 

• Hundreds of Millions in anticipated Economic Activity 



THE REMEDY  

April 10, 2014 

 



Focused Feasibility Study  

• On April 10, 2014, the EPA FFS Remedy Released 

• One of the largest Superfund remedies ever proposed  

• Bank-to-bank dredging of the lower 8-miles 

• Depths determined by navigational uses 

• 4 Million cubic yards of contaminated sediments to be 
dredged, pressed, dried and shipped out of State for 
disposal 

• Accompanied by a 2-foot cap of the river bottom 

• Estimated to cost $1.4 Billion ++  

 

 





RESTORATION OF THE PASSAIC  

An Opportunity for Economic Revival  

 



Bridge between Environment and the 

Economy 

• Direct link between the economy and the 
environment in the river, bay and port cases 

• Beneficial impacts to local political bodies 

– Surveyed local governments and communities  

– Evaluated future uses of the Passaic River 

– Incorporated into Remedy and Restoration Plans  

• The Federal NRDA Process 

• States Can Break Paradigm & Act to Encourage 
Immediate Redevelopment and Investment  

 









































2015: Newark Riverfront Park is 

Honored with the EPA Smart 

Growth Award  

 
• Award given annually for creative, sustainable 

initiatives that better protect the health and 
environment of our communities while 
strengthening local economies. 

• The 2015 award is presented to projects in 
three categories: Plazas, Parks, and Public 
Places; Corridor or Neighborhood 
Revitalization; and Built Projects. 

• Riverfront Park was honored in the Category: 
Plazas, Parks, and Public Places 



2015 EPA Award for Riverfront Park  

“Riverfront Park fulfills a decades-long movement to reclaim 

the Passaic riverfront for the people of Newark, N.J.  Situated 
on the cleaned-up site of a former metal smelting plant, the 
park provides Newark’s only public access to the river and 
outdoor recreational space for a neighborhood where the 
amount of green space dedicated for use as parks is far below 
the national average.  The 19-acre park is the result of a public 
engagement process that included more than 6,000 people. It 
is expected to attract new economic development, 
particularly to downtown Newark, and will eventually be part 
of a string of riverfront parks and trails that will stretch for 
five miles.” 

 

 



Work Begins On $8M Newark Waterfront Park Project 

Near Passaic River (October 11, 2016 Expansion)  
Newark’s Riverfront Park will have a boardwalk, walkway system, a fitness 

zone, an overlook with seating and a bikeway, officials say. 

 




